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DECI SI ON AND ORDER

(January 12, 1990)
E. MLTON FROSBURG, Adnministrative Law Judge

Appear ances: WELDON S. CALDBECK, Esquire, Attorney for Conplainant,
I mmigration and Naturalization Service

RI CHARD H. DODGE, Pro se for Respondent.

. LNTRODUCTI ON

The Inmmigration Reform and Control Act of 1986 (IRCA), at Section
274A of the Immigration and Nationality Act of 1952 (INA), 8 U S C

section 1324a, adopted significant revisions in national imrgration
policy. IRCA introduced the concept of controlling enploynent of
undocunented aliens by providing an adninistrative nechanism comonly
known as enpl oyer sanctions, for the inposition of civil liabilities upon

enpl oyers who hire, recruit, refer for a fee, or continue to enploy
al i ens unauthorized to work in the United States.

Essential to the enforcenent of the enployer sanction provisions of
IRCA is the requirenent that enployers conply with certain paperwork
verification procedures as to the eligibility of new hires for enpl oynent
in the United States, 8 U S C Section 1324a(a)(1)(B), reads, in
pertinent part:

(a) Maki ng Enpl oyment of Unauthorized Aliens Unlawful --.

(1) In General.--I1t is unlawful for a person or other entity to hire, or to recruit
or refer for a fee, for enploynment in the United States--.

(B) An individual without conplying with the requirenments of subsection (b).

Subsection (b) of 8 U S C Section 1324a requires an enployer to
attest that it has verified that an applicant is not an unauthorized
alien by properly conpleting an I-9 Formand to retain the form and nake
it available for inspection upon request. See, 8 U S.C. Section 1324a(b).

I'1. PROCEDURAL H STORY

This proceeding was initiated before nme when, by Notice of Hearing
i ssued by the Ofice of the Chief Administrative Hearing Oficer (OCAHO
on Septenber 14, 1989, Respondent Dodge Printing Centers, Inc., Richard
H. Dodge, Registered Agent, was advised of the filing of a Conplaint by
the Immgration and Naturalization Service (INS), through its Attorney,
Wel don S. Cal dbeck. The Com
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plaint, which incorporated the Notice of Intent to Fine (NIF) dated July
31, 1989, alleged one Count of twenty-three (23) violations of the
enpl oynent verification requirenents of the IRCA, 8 U S C Section
1324a(b). The N F dermanded a civil nonetary penalty of nine thousand two
hundred dollars ($9, 200.).

The record shows the Conplaint was received by an agent of the
Respondent on Septenber 18, 1989. Pursuant to the |egislation, Respondent
had thirty (30) days to answer the Conplaint plus five (5) days for
service by mil. See, 28 C F.R Section 68.6 (1988), and 28 C F.R
Section 68.5(c) (1988). Accordingly, the Answer in the instant case was
due in this office on Cctober 23, 1989.

Respondent's Answer was dated Cctober 12, 1989, and received in this
office on Novenber 1, 1989. On Novenber 9, 1989, Conpl ainant noved for
default judgnent pursuant to 28 C F.R Section 68.6(b) (1988), on the
grounds that Respondent had failed to respond within the tine provided.

Respondent submitted a tinely response to the default notion, in the
form of an Answer to Conplainant's Mtion, a Mtion to Gant Mre Tine
to File Answer, and a Mdtion to Quash the Plaintiffs Novenber 9 Motion
The docunents were received in this office to Novenmber 20, 1989.

In defense of his late Answer, Respondent asserted, inter alia, that
he wanted the opportunity to defend hinself and that he was unfamliar
with the legal process. To ensure that the pro se Respondent was aware
of his right to have |l egal representation at his own cost in this action
and to facilitate the possibility of an agreed disposition of the case,
| ordered a telephonic prehearing conference to be held on Tuesday,
Novenber 28, 1989.

I11. DILSCUSSI ON

As a result of Respondent's responses to ny questions during the
prehearing conference, | am confident that Respondent was aware of his
right to counsel and that his choice to proceed without an attorney was
made freely.

In the prehearing conference, the parties expressed their preference
not to proceed with the default notion at this time and agreed that going
forward on a stipulation as to liability would be in their best
interests. On Decenber 1, 1989, Respondent submitted its Adnission of
Liability, in which it admtted liability for all allegations of the
Complaint. In view of Respondent's stipulated liability, there is no
| onger any need to rule on Conplainant's Mtion for Default Judgnent.

As the parties indicated during the conference, their efforts to
negoti ate an agreed settlenment as to the anmount of civil noney
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penalty were unsuccessful. Each of the parties was aware of its right to
a formal adm nistrative hearing on the issue of the penalty. However, in
the interests of tinme and economic efficiency, the parties decided to
forego an adninistrative hearing on the penalty phase and to subnit
affidavits and witten briefs concerning the sole issue of an appropriate
penal ty anount.

Accordi ngly, upon Respondent's Admi ssion of Liability, | find that
Respondent has violated Section 274A(a)(1)(B) of the Inmmgration and
Nationality Act, 8 U S.C. Section 1324a(a)(1)(B), in that it hired for
enploynent in the United States, twenty-three individuals naned in Count
| of the Conplaint without conplying with the verification requirenents

in Section 274A(b)(3) of the Act, 8 U S.C. Section 1324a(b)(3). | now
proceed to the issue of determining an appropriate civil nonetary
penal ty.

V. AdVIL MONEY PENALTY

As appears from the foregoing discussion, Respondent has violated
8 U S.C. Section 1324a(a)(1)(B). Therefore, assessnent of civil nonetary
penalties is required as a matter of law. See, 8 U S. C. 1324a(e)(5). The
penalty originally proposed by the INSin the Conpliant is effective only
if not contested; once contested, the ALJ will consider the penalty de
novo. See, e.g., California Stevedore and Ball ast Conpany v. OSHRC, 517
F.2d at 986, 988, citing Adm nistrative Procedure Act Section 557(b), 5
U S.C. Section 557(h).

Therefore, the parties not having reached an agreed settlenent on
the penalty anount, and having chosen to subnit briefs and affidavits on
the issue in lieu of a hearing, the penalty amount is hereby deterni ned
on the briefs and affidavits as submtted by the parties.

Title 8 US.C. Section 1324a(e)(5) states, in pertinent part, that:

Wth respect to a violation of subsection (a)(1)(B), the order under this
subsection shall require the person or entity to pay a civil penalty in an amount
of not | ess than $100 and not nore than $1,000 for each individual with respect to
whom such violation occurred. In determining the ambunt of the penalty, due
consideration shall be given to the size of the business of the enployer being
charged, the good faith of the enployer, the seriousness of the violation, whether
or not the individual was an unauthorized alien, and the history of previous
vi ol ati ons.

A. Conpl ai nant's Proposal :

Conpl ai nant seeks a penalty anmount in its brief equal to that
originally denmanded in the NIF. That is, a penalty of four hundred
dol lars ($400) for each of the twenty-three (23) individuals listed in
the NIF, for a total of nine thousand two hundred dollars (%9, 200.).

It is Conplainant's contention that the proposed assessnent is
justified primarily, if not solely, by the significant adverse facts
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that relate to the factors of “~“good faith'' and " seriousness of the
violation'' as set out in Conplainant's Cosing Brief in Support of
Conpl ai nant's Proposed Penalty Assessnent.

B. Respondent's Position

On the contrary, in his docunent entitled Answer to the Setting of
Fine and Penalty, Respondent requests that | assess no penalty at all
Respondent woul d have nme conpl etely disregard the statutory mninmuns for
the foll owi ng reasons:

(1) The size of the business is zero. The conpany is in voluntary
liquidation and no funds exist with which to pay the penalty.

(2) The enployer is acting in good faith. As acts of good faith,
Respondent asserts that he, R chard H Dodge, is insolvent and has no
ability to pay the penalty. Further, he asserts that he has been
forthright in his responses and has responded well, if not better than,
nost pro se respondents.

Respondent includes under good faith that service of the Conplaint
was nmade on a copy nachi ne operator and clains he was unaware of the June
12, 1989, inspection visit.

Further, Respondent asserts that while Richard H Dodge was busy
trying to save a bankrupt conpany, the responsibility for imrgration
matters has given to Corporate Secretary Kay Friedland. And that,
unfortunately, Kay Friedland did not handle the matter properly.

(3) As to the seriousness of the violation, Respondent asserts that
the viol ations were paperwork violations, thereby inplying that they were
not serious.

(4) Respondent asserts that no individual was found to be an illega
alien.

(5) Respondent asserts there were no previous violations.

(6) As extenuating circunstances, in addition to the factors
nmandat ed by the statute, Respondent offers that R chard H Dodge has gone
through a U S. Bankruptcy Chapter 7 Liquidation and |lost his personal
assets. Additionally, he asserts that if a penalty were assessed, it
woul d not be cost effective for the governnent to collect it.

C. Analysis:

I have given due consideration to the factors in nitigation and
aggravation as subnitted by the parties and nmake the follow ng
det ermi nati ons:

1. Size of Business:

Respondent contends that the size of the business is zero because
Dodge Printing Centers, Inc. has closed its doors, the conpany is in
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voluntary liquidation, and no funds exist to pay unsecured creditors.
Nonet hel ess, for the purposes of this action we are concerned with the
size of the business during the tine period in which the I RCA | egislation
was in effect and at the tine of the inspection by the INS.

Conpl ai nant addresses this factor wth exhibits showing that
Respondent Dodge Printing, Inc., had, since June 1, 1988, at different
times, enployed a total of twenty-three people and that bal ance sheets
suggest a ~“great volunme of business.'' Additionally, regarding
Respondents assertion of lack of funds to pay unsecured creditors,
Conpl ai nant asserts that Richard H Dodge has opened a new printing
business identified as Citywide Printing, Inc., and is currently
operating with the sane enployees, services, equipnment, and tel ephone
nunbers as the forner Dodge Printing Centers, Inc.

In ny view, the new business does not fall under size of business
and should be considered under the factor of good faith and wll be
consi dered as such. For the purposes of the size of business factors, |
find that Respondent is a small enployer, and will consider that factor
in mtigation of the penalty.

2. Good Faith

Conpl ai nant asserts a conplete lack of good faith on the part of the
Respondent to ascertain, understand, and followup on its obligations
under | RCA. Conpl ai nant offers that between August, 1988, and May, 1989,
Respondent was on four separate occasions advised of the recordkeeping
requi rements of | RCA. Exhibits show that Respondent was visited by the
Departnent of Labor (DOL) on August 31, 1988, at which tinme Respondent
clainmed to have no know edge of | RCA and promised to conplete |-9 Forns
on present and future enployees. The DOL representative left a copy of
the I NS Handbook for Enpl oyers with Respondent, outlining the obligations
of enployers and containing descriptive illustrations on how to achi eve
conpliance with | RCA

The INS nmmiled another copy of the handbook to Respondent on
Decenber 9, 1988. On April 21, 1989, DOL again revi ewed Respondents files
and found that Respondent had taken no steps to conply with IRCA. A visit
by INS was recommended to enforce conpliance. Following DOL's April
visit, INS nmmiled yet another copy of the Handbook for Enployers to
Respondent on May 1, 1989.

Notwi t hstanding the four docunented contracts, when the Service
arrived at the business on June 12, 1989, it was again discovered that
no 1-9 Forms were nade available for inspection, as Respondent had not
yet prepared them for any of its enployees. In view of the DOL and I NS
attenpts to educate Respondent on the
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recordkeeping requirenents of IRCA, | find that Respondent has
denonstrated a lack of good faith by its failure to understand and to
followup on its obligations.

As further evidence of Respondent's |ack of good faith, Conplainant
offers the sworn affidavit of Kay Friedland, Bookkeeper for Dodge
Printing Centers, Inc. Friedland says that on June 12, 1989, she was
advi sed by Richard Dodge that the INS was coning and she was to see what
they wanted. She was told nothing further regarding the visit or what,
if any, preparation would be required. She had never before heard of an
-9 Form Followi ng the June 12, 1989 inspection, Friedland attenpted to
prepare |1-9 Forns on all then present enpl oyees.

Friedland's affidavit is supported by her spontaneous statenment to
INS representatives during the June 12, 1989, inspection (Affidavit of
John Hinelrick). Therefore, | find Respondent's attenpt to shift the
blame to Friedland to be further evidence of its lack of good faith.

As to the new business started under another nane by Respondent,
| find that it, too, is a sign of Respondent's lack of good faith. Just
as Respondent asserts in its Answer of Decenber 12, 1989, Respondent
affirmatively defended in its Answer dated OCctober 12, 1989, that
busi ness had ceased and there were no funds with which to pay a penalty
due to the voluntary liquidation of Dodge Printing Center, Inc. It was
not until Conplainant nentioned the new Citywide Printing, Inc., during
the prehearing telephonic conference, that Respondent acknow edged his
owner shi p of that business.

In view of the above instances of lack of good faith, | am
persuaded by Conplainant's evidence that good faith on the part of
Respondent is nowhere to be found in the circunstances of this case.
Therefore, | find lack of good faith to be a factor in aggravation of the
penal ty anount.

3. Seriousness of the Violation

On this factor, Respondent asserts that the violations were
paperwork violations and that no enployees were found to be illegal
aliens. Respondent seens to be saying that paperwork violations alone,
unconnected to a charge of hiring an unauthorized alien, are not
sufficiently serious to warrant a civil penalty. This view is not
supported by the text of the legislation which specifically provides for
hiring violations at one subsection and for paperwork violations at
another. See, Sections 274A(a)(1)(A) and 274A(a)(1)(B) of the Act, 8
U S. C. Sections 1324a(a)(1) (A and 1324a(a)(1)(B).

All of the factors listed at 8 U.S.C. 1324a(e)(5) are factors to
be considered in the case of paperwork violations. The |egislation does
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not list factors to be considered in the case of hiring violations. It
is clear, therefore, that paperwork violations can be serious. For
exanple, a distinction can readily be drawn between a failure to date a
signature on an otherw se conpleted formand the total failure to prepare
a form

The facts of this case support the conclusion that there was a
deliberate refusal on the part of Respondent to conply wth the
recordkeeping requirenents of the law. The business totally failed to
prepare any 1-9 Forms whatsoever before June 12, 1989. 1In its
i nvestigation, the INS could not find any attenpt, no matter how neager,
to do anything to neet the enployee eligibility verifications requirenent
of | RCA

It is appropriate, then, that | consider seriousness of the
violation as a factor in aggravation in regard to the anmobunt of the civil
noney penalti es assessed.

4. \Wether |ndividuals Wre Unauthorized Aliens

It has been nentioned previously that there were no all egations of
hiring wunauthorized aliens. This factor is, therefore, taken in
mtigation.

5. Previous History of Violations

There was no history of a previous violation by the Respondent
Therefore, this factor is taken in mitigation

6. Extenuating G rcunstances

Respondent requests that | take Richard H Dodge's persona
bankruptcy into account as an extenuating circunstance, or a sixth
factor. It is not inappropriate that | consider a respondent's ability

to pay a penalty before nmaking an assessnent. Nonethel ess, the facts of
the instant case do not permt ne to give significant weight to
Respondent's extenuating factor.

Dodge Printing Centers, Inc., the Respondent, is in voluntary
liquidation and is not bankrupt. Moreover, even |egal bankruptcy of the
Respondent would not necessarily preclude an entry of a nobney judgnent,
provided the proceeding is related to a governnental unit's police or
regul atory power. Additionally, the instant action is nmerely the entry
of a nmoney judgnment, and is, therefore, distinguishable from the
enforcenent of a noney judgnent against the Respondent. See, e.g., Penn
Terra Ltd. v. Dept. of Environmental Resources, 733 F.2d 267; U S A v.
United Pottery Manufacturing and Accessories, Inc., OCAHO Case No.
89100047, (J. Robbins, April 21, 1989) aff'd. OCAHO May 19, 1989.

In the instant case, the INS's actions cone within the police and
regul atory power of a governnmental unit. The INSis attenpting to
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carry out Congress' intent to protect our borders and in doing so the INS
is acting in the public's best interest. Mre inportantly, R chard H
Dodge continues in business as an enpl oyer.

Richard H Dodge is currently responsible for conpliance with | RCA

regarding his enployees at Citywide Printing, Inc. In view of his
previous disregard for IRCA and the possibility that such disregard
could continue unless action is taken in the form of civil nopney

penalties to encourage his conpliance with the law, it would not be
appropriate to reduce the penalty for Dodge Printing Centers, Inc., on
t he basi s of Dodge's personal bankruptcy.

The Inmm gration Reform and Control Act is the law of the land. It
expresses the wll of Congress that, as a matter of public policy,
enpl oyers who fail to conply with the enployee eligibility verification
requirements will be penalized.

D. Concl usi on

The potential penalty in this matter ranges from a mininmm of
$2,300. ($100. for 23 violations) to a nmaxi mum of $23,000. ($1,000. for
23 violations). The Administrative Law Judge is required to assess, at
the very least, a mninmmpenalty for each violation

Upon consi dering each of the factors, it is clear that a penalty in
excess of the statutory nmninumis warranted. As previously nentioned

I have found three factors in mtigation, i.e., size of business, no
unaut horized aliens, and no previous history of violation. | further
found two factors in aggravation, i.e., lack of good faith and

seriousness of the violation. No weight was given to Respondent's sixth
proposed factor of personal bankruptcy.

Upon careful consideration of the record, | find that the penalty
anmpunt proposed by the Conplainant to be just and reasonable.
Accordingly, | assess a penalty for Count | in the anobunt of nine

t housand two hundred dollars ($9, 200.).

V. EILNDINGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

I have considered the pleadings, nmenoranda, supporting docunents,
briefs, exhibits and affidavits. Accordingly, and in addition to the
findings and concl usi ons al ready nentioned, | nmake the follow ng findings
of fact and concl usions of |aw

1. Al notions not previously ruled upon are hereby deni ed.

2. As previously found and di scussed, | determnine, upon Respondent's
Admi ssion of Liability, that Respondent has violated 8 U S.C. Section
1324a(a) (1) (B)

3. That, liability having been found, Respondent is required to pay
a civil noney penalty in the anmobunt of nine thousand two hundred dollars
(%9, 200.).
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4. That, pursuant to 8 U S.C Section 1324a(e)(7), and as provided
in 28 CF.R Section 68.51 (1989), this Decision and Order shall becone
the final decision and order of the Attorney General unless, within five
(5) days of the date of this decision any party files a witten request
for review of the decision with supporting argunents with the Ofice of
the Chief Administrative Hearing Oficer. After such a request is nmde,
and within thirty (30) days from this date, the Chief Admnistrative
Hearing O ficer shall issue an order which adopts, affirns, nodifies or
vacates the Admi nistrative Law Judge's order.

IT IS SO ORDERED: This 12th of January, 1990, at San Diego,
California.

E. MLTON FROSBURG

Adm ni strative Law Judge

Executive O fice of Inmigration Review
O fice of the Adninistrative Law Judge
950 Si xth Avenue, Suite 401

San Diego, California 92101

(619) 557-6179
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